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The same objectives are, of course, sought also in the reform of federal practice. But the area within which they may be attained is not coincident with that of the state courts. For, federal procedure must contend with the limitations on federal jurisdiction derived, not from notions as to e(ficient judicial administration, but rather from the theories and necessities of our federal form of government.:! The e.·dent to which a federal court may permit various claims to be presented in an action is determined, therefore, not merely by considerations of convenience but also by notions as to the proper functions of the federal courts and their relation to the courts of the states.
The distribution of judicial powers between the states and nation is a problem in our federalism which only yesterday seemed to be politically as explosive as the division of legislative powers. Article m of the Constitution, and particularly the provisions empowering Congress to create federal courts inferior to the Supreme Courts, were debated issues both in the convention to draft and the conventions to ratify the t Associate Professor of Law, Yale University.
=1: Member of Connecticut and New York Bars. 1. Clark and Moore, A New Federal Civil Procedure-11, Pleadings and Parlies (1935) 44 YALE L. J. 1291; Medina, Shall Ne-.u York Surrender Leaderslrip in Procedural Reform? (1929) [Vol. 45 Constitution. 3 Number one bill of the first Senate under the Constitution was the First Judiciary Act of 1789, providing for the organization and jurisdiction of the federal judicial system. 4 The parting effort of the Federalists before surrendering power to the Jeffersonian party was to enact the Judiciary Bill of 1801 as a bulwark against depredations by the latter. 5 And among the first acts of the Jeffersonians upon assuming power was the demolition of the judicial fortress erected by the Federalists. 6 At frequent intervals thereafter the subject recurred for debate and action by Congress. At times the concern was with measures to enlarge or contract the federal jurisdiction with reference to that of the state courts. At other times attention centered on the functioning of the federal courts within their defined jurisdiction.
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7 Not until 18 7 5 (except for the short lived act of 1801) were the federal courts given cognizance of that class of cases which now constitutes one of the primary sources of federal jurisdiction, cases arising under the Constitution, laws or treaties of the United States. 8 And at no time has Congress granted to the federal courts the full measure of power which it was authorized to grant, in its discretion, by Article III of the Constitution.
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Despite several significant restrictions/ 0 the scope of federal jurisdiction today is largely that of 187 5. But attempts to revise it have been numerous. For many years, there has been a standing committee of · the American Bar Association instructed to guard federal jurisdiction against Congressional limitation.
11
Just before the current depression concentrated all energies upon efforts to retrieve prosperity, the scope of the federal courts' authority was again a major legislative issue. The proposal of Senator Norris to remove from the cognizance of the federal courts cases based on diversity of citizenship, 12 one of the grounds of jurisdiction most frequently employed since 1789, evoked in some legal and business circles, what might be termed consternation, were it not for the character of recent reactions to some New Deal measures.It 1 9. Some familiar limitations, not required by the Constitution, on the pre.~nt fcderol jurisdiction are: the $3,000 jurisdictional amount requirement [see Healy v. Ratta, 292 U. S. 263 (1934) ]; the restriction of the removal privilege in diversity of citizenship ca£CS to the non-resident defendant only [(JUDICIAL CooE § 28, 28 U. S. C. A. § 71) . Under the Act of 1875, both the plaintiff and the defendant had the removal privilege (see Frankfurter, supra note 2, at 512 et seq.)] ; the requirement that the federal question appear in the plaintiff's cause of action as an element in its affirmative statement and not as a defense or as a reply to a defense [see White v. Sparkill 11. The Committee on Jurisprudence and Law Reform. This Committee e:mmincs all bills before Congress relating to federal jurisdiction. In 1932 a dis..«ent was recorded to the Committee's uniform opposition to all measures restrictive of the federal juri£diction.
Dean Charles E. Clark and Joseph F. O'Connell, then members of the Committee, refu::ed to sign a report opposing the Attorney General's Bill, infra note 14, preferring "to prc:::ent both sides without trying to maintain that there is only a single side.'' 57 A. B. A. REP. 511 (1932) . The 1934 resolution of the Association is typical: "Be it Re.solved, That the American Bar Association does hereby again announce and declare that it is oppo£ed to the enactment of any law which will divest or substantially abridge the jurisdiction of the federal courts in controversies arising under the Constitution and Laws of the United States." 59 A. B. A. REP. 73 (1934) . 12. S. 3151 and SEN. REP. No. 626, 70th Cong., 1st Sess. (1928) ; "In 1922 Senator Norris advocated the abolition of all the lower federal courts, retaining only the Supreme Court of the United States, and in substantially every Congress since Senator Norris has introduced bills to abolish the federal courts under the Supreme Court of the United States and other bills for the abolition of the Federal jurisdiction based upon diversity of citizenship." From Report of Committee on Jurisprudence and Law Reform (1934) YALELAW JOURNAL [Vol. 45
And it is probably only the preoccupation with pressing economic prob· lems that is responsible for the subsidence, doubtless temporary, of the agitation of this proposal.
14 It may be also this very same preoccupation with the paramount problems of economic maladjustment that presented the opportunity for the easy passage in 1934 of three more limited bills which had long been urged and consistently rebuffed: 15 The Johnson Bill, curtailing federal jurisdiction in state public utility rate cases, 10 the Federal Declaratory Judgment Bil1,17 and the bill giving to the Supreme Court power to promulgate rules of practice and procedure for the federal district courts. 18 These three enactments, passed with little notice during great excitement over other matters, illustrate the widely divergent problems with which federal judiciary legislation deals. The Johnson Act is surely not an attempt merely to reallocate judicial business. It is not the product of lawyers' concern and lawyers' skill to improve judicial administration. It is rather an attempt to readjust the relations between state and nation on a matter of high political and popular import. The Declaratory Judgment and Rules of Practice acts, on the other hand, are pri!Jlarily lawyers' attempts to improve judicial administration, to simplify and make more efficient the functioning of the courts in their appointed jurisdiction. But the paradox of law generally is also Faculty, Limiting Jurisdiction of Federal Courts-Pending Bills (1932) found here. Marching with the declaratory judgment, and laying on -a restraining hand, is the fear of undue impediment to the freedom, the initiative, the discretion, or the functions of the executive and administrative branches of government. 19 And alongside the rules of practice, interfering perhaps with the attainment of the theoretical maximum of efficiency in judicial administration, marches the caution against maldistribution of judicial powers between the courts of the states and the nation, against injuring by such distribution "the happy relation of states to nation" upon which federalism is built.
The attainment of a proper distribution of judicial power between states and nation has been a concern of the federal courts no less than of Congress. On a smaller scale than in the case of legislation, but just as surely, judgment on jurisdictional problems in individual cases is influenced by an."'rieties about that distribution.= 0 And the task requires statesmanship of a similar order. A vast aniount of legal scholarship has been e.'q)ended on attempts to define a generalized concept of "cause of action.m 1 Apparently, the search has been vain,-or rather, succe?sful in establishing that "a 'cause of action' may mean one thing for one purpose and something different for another.
1122
For the purpose of determining the extent to which a plaintiff may join in a single action in a court of general jurisdiction multiple claims that he may have against the defendant, rules as to causes of action are quite plainly marks or survivals of an over-technical, mechanical law. Orderly, understandable pleading and efficient trial without undue complication would seem to be the only pertinent desiderata. And these seem most easily attainable by absolute freedom of [Vol. 4$ joinder of claims with a privilege in the parties to request, and a power in the court to grant, severance and separate trial of such matters as cannot conveniently be tried together. Even with respect to legal and equitable relief it would suffice to permit the parties to insist upon, and the court to grant, after joinder, the pertinent substantive rights as to trial and relief which the difference between law and equity involves. In any event, after a long experience with the limited joinder, the trend is now definitely in the direction of absolute freedom.
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But a similar reform in federal procedure must take cognizance of the fact that the jurisdiction of the federal courts is limited by the Constitution, by Congressional enactment, by the necessities of our federalism. Where diversity of citizenship is the basis of jurisdiction, there is no obstacle to free joinder of claims 24 since the citizenship of the parties remains the same whatever the claims involved in the litigation. But when the basis of jurisdiction is that the case arises under the Constitution, laws or treaties of the United States, it is the nature of the issues which is the prerequisite to power. The question is then not simply whether a joinder of the claims is expedient, but also whether the court has power to adjudicate the joined issues. In the federal courts the problem is not coincident, at least genetically, with that of joinder of actions in the state courts. In the latter, the question in the main is to what 'extent may a plaintiff join in one action claims based on entirely separate sets of operative facts. But in the federal courts that question has been considered along with another, namely, to what extent may the court consider claims based on non-federal, rather than federal, law even with respect to a single set of operative facts.
Recently the Supreme Court undertook to resolve a long-standing conflict on these issues. The case was of a type frequently recurring in the federal courts. Plaintiff and defendant were citizens of the same state. Plaintiff's grievance was that he had two versions of a single play, one version copyrighted and the other uncopyrighted; that he submitted both versions to defendant for production by him, if agreement could be reached; that instead of producing plaintiff's play, the de· fendant altered his ·own play by incorporating in it the chief features of plaintiff's play and then produced his own play so altered. The complaint sought relief on three legal theories: ( 1) infringement of the copyright, (2) unfair competition with respect to the copyrighted version, and ( 3) L. 1935, 339: "The plaintiff may unite in the same complaint two or more causes of action whether they are such as were formerly denominated legal or equitable, provided that upon the application of any party, the court may in its discretion direct n severance of the action or separate trials whenever required in the interest of justice."
24. Except possibly the jurisdictional amount requirement, discussed infra p. 409, to the uncopyrighted version. The alleged wrongful conduct of the defendant was, of course, the same under each of the theories. The District Court found that the copyright was not infringed and dismissed the other claims for want of jurisdiction. The Circuit Court of Appeals, Second Circuit, affirmed. On certiorari in the Supreme Court, Mr. Justice Brandeis and Mr. Justice Stone also voted to affirm. But the majority of the Supreme Court held that there was error in the dismissal for want of jurisdiction of the second claim-unfair competition with respect to the copyrighted version-but no error in the dismissal of the third claim-unfair competition with respect to the uncopyrighted version.25 As to the latter, the Court found it "hardly necessary to say that a federal court is without the judicial power to entertain a cause of action not within its jurisdiction, merely because that cause of action has mistakenly been joined in the complaint with another which is within its jurisdiction .... Since that claim did not rest upon any federal ground and was wholly independent of the claim of copyright infringement, the District Court was clearly right in dismissing it for want of jurisdiction."
26
The decision on the claim of unfair competition with respect to the copyrighted version was equally easy:
"The distinction to be observed is between a case where two distinct grounds in support of a single cause of action are alleged, one only of which presents a federal question, and a case where two separate and distinct causes of action are alleged, one only of which is federal in character. In the former, where the federal question averred is not plainly wanting in substance, the federal court, even though the federal ground be not established, may nevertheless retain and dispose of the case upon the non-federal ground; in the latter it may not do so upon the non-federal cause of action. The case at bar falls within the first category. The bill alleges the violation of a single right; namely, the right to protection of the copyrighted play. And it is this violation which constitutes the cause of action. Indeed, the claims of infringement and unfair competition so precisely rest upon identical facts as to be little more than the equivalent of different epithets to characterize the same group of circumstances." 27 Claim, right, ground, cause of action, even when duly emphasized by italics, do not, apparently, supply the true touchstone sought . .:;a Why 25. Hum v. Oursler, 289 U. S. 238 (1933 Co. v. Van HooEcar, 72 F. (2d} 903 (C. C. A. 9th, 1934) , a carrier sued to recover $1,195.96 as freight charges on shipments allcscd to b;! subject to an interstate tariff. The defendant denied that the shipments were subject to the interstate tariff and admitted an indebtednCES of $593.70 under the intra£tatc tariff alleged by him to be applicable. The Circuit Court of Appeals held that the intct"Etatc tariff was not applicable and that the District Court had jurisdiction to enter judsmcnt on the YALE LAW JOURNAL [Vol. 45 was the "single right" taken to be the protection of the copyrighted play rather than the protection of the play? Why were not the claims of common law plagiarism and unfair competition but other grounds, in addition to the copyright, to support the single cause of action for viola· tion of the right to protection of the play? Suppose the case had in· volved a patent and the court had found the patent wholly invalid. Could the court still decide the claim of unfair competition on the ground that the bill alleged the violation of a single right, the right to protection of the patented device?
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But these may be captious ques· tions. The case presented a conflict between issues of political states· manship and issues of convenience and economy in judicial administration. The Court made a compromise adjustment. To the extent that it adjudicated the claim of unfair competition, the decision is obviously calculated to economize on the expense and time of litigants and on the expense and time of courts. The considerations which moved Justices Brandeis and Stone to dissent are not plainly visible. But we get a hint in another case.
Argued on the same day as Hurn v. Oursler, and assumed to involve the same legal issue, was Levering & Garrigues v. Morrin, 80 again a case of a recurring type. The plaintiffs sued a labor union and a number of individual defendants to enjoin a labor boycott which was alleged to be in violation of (a) the federal anti-trust acts and (b) the common law. The District Court granted an injunction apparently on the latter ground only. The Circuit Court of Appeals, Second Circuit again, held that if the plaintiff's claim under the anti-trust acts raised a substantial federal question, it was to be decided on the merits against the plaintiff intrastate tariff, although no federal question remained in the case after the determination with respect to the interstate tariff was made. The opinion cites, and relics on, Ht~m v. Oursler. Circuit Judge Mack, who wrote. the opinion was also the trial judge In the Hurn case. In the Van Hoosear case, he makes the following interesting statement: "This principle [that the existence of a substantial federal question gave the federal court 'the right to decide all the questions in the case, even though it decided the Federal questions adversely to the party raising them'] has been most recently reinterpreted In Hurn v. Oursler . . •. The writer of this opinion, sitting in New York as the trial jud~;o in that case, found that the copyright had not been infringed, and on the binding au• thority of earlier cases in the Second Circuit, contrary to some cases in which tho writer had participated in other circuits, held that there was no jurisdiction to consider the charge of unfair competition. This was affirmed by the Circuit Court of Appeals In a memorandum opinion citing its earlier cases, 61 F. (2d) 1031. The Supreme Court, however, held that there was jurisdiction on the principle of the Siler Case, 213 U. S. 175 (1909) , to consider the matter of unfair competition, but held that the bill in that aspect too, should be dismissed upon the merits . . . . We must look to analogies for guidance, since the Oursler case seems to be the first in which the Supreme Court has applied tho cause of action test to this jurisdictional problem."
29. Lower federal courts have quite uniformly held against jurisdiction; infra, p. 406.
30. 289 u. s. 103 (1933) .
and that the court therefore lacked jurisdiction to consider the claim under the common law unless there was diversity of citizenship between the parties. Finding that diversity of citizenship did not affirmatively appear, the court reversed the decree with leave to the lower court to grant leave to the plaintiffs to amend so as to make the requisite diversity. The plaintiffs' contention that, since the court acquired jurisdiction by the assertion of a substantial federal claim, it had power also to pass on the non-federal claim was eA-pressly rejected.
31
The Supreme Court granted certiorari "limited to the question of federal jurisdiction other than questions relating to diversity of citizenship," 32 but it refused to decide the issue as it was posed by the Circuit Court of Appeals and by the petitioner. In an unanimous opinion, the Court held that the claim under the anti-trust acts was not sufficiently substantial to invoke federal jurisdiction. It therefore affirmed the decision against the plaintiffs, but on a new ground which the Circuit Court of Appeals had assumed in favor of the plaintiffs. Since jurisdiction was thus not acquired on the federal question basis, it was unnecessary to decide the issue raised by the petition for certiorari, that is, whether the District Court would have had power to decide the common law claim if the claim under the anti-trust acts had been substantial and had been decided against the plaintiff on the merits.::m Were the two claims in this case but two distinct grounds in support of a single cause of action, or were they two separate and distinct causes of action?
Had the Supreme Court answered the question in favor of federal jurisdiction, as in the Hum case, a countervailing policy and the basis of a dissent would have been readily discernible. The boycott alleged in the bill was probably legal under the decisions of the New York Court of Appeals.
34 It was probably illegal under the decisions of the Supreme E. 97 (1919) ; &change Bakery and Restaurant v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1926) ; Intcrboroush Rapid Transit Co. v. Lavin, 247 N. Y. 65, 159 N. E. 863 (1928 The objection is not simply to the anomalous theory of the law built on Swift v. Tyson or to the differences in the results reached in individual cases in state and federal courts. Modernistic distinctions between cases and even traditional legal technique" can reconcllo and harmonize a good deal that seems irreconcilable. See Yntema and Jaffin, Prelimitlary A1U1lysis of Concurrent Jurisdiction (1931) 79 U. OF PA. L. REV. 869, 881 n. 23. Of perhaps greater significance is the fact that attempts at reconciliation are deemed unnecessary, that state decisions are openly and expressly rejected as unauthoritative and that the freedom of the federal courts to differ with state decisions is expressly avowed and consciously exercised. It is the notoriety of the infidelity rather than the fact of infidelity that may be the more troublesome. Amendment of § 34 of the Judicial Code (28 U. S. C. A. § 725) so as to include the decisions of state courts within the "laws of the several states" which must be "regarded as rules of decision in trials . . . in the courts of the United States in cases where they apply" may not insure actual fidelity but it will at least "preserve appearances."
The defense of the law around Swift 11. Tyson has rested largely on its alleged tendency to produce uniformity of law throughout the country. See Beutel, what may not be so, that uniformity of decisions throughout the country in "matters of general jurisprudence nnd commercial law" is desirable and worthy of strife to attain it. The argument assumes also that a measure of uniformity may be attained by this means. It is doubtful whether it will ever be possible to demonstrate to the man from Missouri that the law around Swift 11. Tyson does or does not tend to produce such uniformity. But it is beyond doubt that in many instances state courts have expressly refused to follow federal decisions just as federal courts have expressly refused to follow state decisions. See Notes (1930) 43 HARV. L. REV. 926; Frankfurter, supra note 2, at 529 n. 150. (Whether or not the rejected de~ cisions were apposite, cf. Yntema and Jaffin, supra, is beside the point. The fact of significance is that the court deemed them apposite and rejected them nevertheless.) The probability of uniformity is reduced, of course, by the lessened frequency of the Supreme
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FEDERAL JURISDICTION 403' was no known conflict in the state and federal interpretations of the applicable state law. In the JJ!lorritz case, the conflict was obvious, well known and probably the basis for the preferment of the federal forum in that very litigation. 37 The Hum case was a private, business dispute between two individuals. The class of litigation of which it is a type involves individual disputes of no great popular or political concern; in their adjustment convenience of the parties and economy of judicial administration are weighty considerations. The lJ:lo"itz. case involved a very serious labor dispute between well organized groups of employers and employees. The granting or denial of an injunction in such a case affects at one time a large number of persons who are directly involved and a still larger number of actively interested sympathizers indirectly involved. The issue is highly explosive, popularly and politically. Judicial interposition in such disputes always rouses high feeling, even when jurisdiction is undenied. The dangers of federal interference on entirely non-federal grounds are obviously serious. And their seriousness is immeasurably multiplied when the federal court's versions of the state law is contrary to that of the state courts. The fears here are not "imaginary horribles." Few activities of the federal courts in their long history have roused more resentment than their activities in labor disputes.38 From few sources was their prestige and power more seriously threatened. And it was doubtless because of avoidable excess in encountering both the dangers just mentioned that the Norris-LaGuardia Act was passed to curtail federal jurisdiction in this special spbere.:.tr Perhaps the dissent in the Hum case had the JJ:lorrin case in mind and feared the effects of establishing a general precedent authorizing the federal courts to consider claims not based on federal law. Must the While the result in a case is determined by the vote of at least five Justices, the form and content of the opinion is largely dependent upon the Justice who is designated to write it; and the comments in the opinions about the law around Su.ijt v. T~,'sor. are almo~t as different as the Justices who write them. Cf. with the Black and White Ta:'ticab caJ:e, supra, Mutual Life Insurance Co. v. Johnson, 293 U. S. 328 (1934) 40 The action was brought by the Bank to enjoin the Auditor of the State of Ohio from enforcing a prohibitive annual tax levied pursuant to a statute expressly directed against the Bank and declared unconstitutional in that action. The case was thus of the familiar type clearly within the present scope of federal cognizance. But the case was brought and decided before the Judiciary Act of 1875, at a time when the federal courts were not given jurisdiction generally in cases involving a federal question.
41
The Act creating the Bank conferred on it, however, power '~to sue and be sued, . . . in all State Courts having competent jurisdiction, and in any Circuit Court of the United States." 42 Objection to the jurisdiction of the Circuit Court in which the Bank sued was made on the grounds (a) that Congress did not grant the jurisdiction and (b) that Congress had no power to grant it. The contention on the second point was that some suits by the Bank might raise no questions of federal law and would therefore not arise under the Constitution or laws of the United States.
In a few sentences Marshall announced the opinion of the Court that Congress did grant to the federal courts jurisdiction of suits by or against the Bank. In many more paragraphs he advanced the Court's reasons for finding the grant within Congressional competence under Article III of the Constitution, and uttered the oft repeated sentences: "We think, then, that when a question to which the judicial power of the Union is extended by the constitution, forms an ingredient of the original cause, it is in the power of Congress to give the Circuit Courts jurisdiction of that cause, although other questions of fact or of law may be involved in it. . . .
43
On the opposite construction, the judicial power never can be extended to the whole case, as expressed by the Constitution, but to those parts of cases only which present the particular questions involv~ ing the construction of the Constitution or the law." 44 The opinion was an achievement characteristic of Marshall. If the Act did permit the Bank to sue in the courts of the United States, the specific case before the Court was clearly one arising under the Constitution because the plaintiff invoked a constitutional right which was alleged to have been violated by the defendant. No more had to be decided to dispose of the actual case. But Marshall was apparently anxious to establish the validity of a grant of federal jurisdiction in any suits by or against the Bank on ordinary commercial transactions. This concern is easily understandable. The Government was interested as an owner in the Bank and the Bank was performing governmental service. Moreover, the Bank was the object of great popular hatred and of measures of reprisal by many state legislatures. It was sadly in need of a federal haven for its litigation. 45 The doctrinal channel leading to that haven was quite obvious, once discovered. Whatever the claim it made, a suit by the Bank raised a federal question; for in any suit, the capacity of the Bank to sue, its capacity to contract or to own property, was an issue to be decided or assumed in the Bank's favor. These ever-present federal questions were sufficient to sustain constitutionality, once it was decided that Congress did grant jurisdiction of that scope. They were sufficient to tinge any case by the Bank with federal color so as to enable a federal court to deal with all its "questions of fact or law."
In the Pacific Railroad Removal Cases/a decided in 1885, the Court applied the doctrine to what may seem to be a similar situation abstractly, but certainly not practically. The suits were ordinary actions for personal injuries against a railroad incorporated under a federal act. The railroad was permitted to invoke federal jurisdiction, by removal, because, as in the Osbom, case, the federal act giving the railroad legal life and capacities was at the foundation of any suit by or against it. The railroad was owned privately. It was performing no governmental functions. There was no comparable need of a federal forum. The issue was not whether under the Constitution Congress was authorized to grant federal jurisdiction to a federal corporation by a special act which was taken to have granted it. The issue was, rather, whether in a general grant of federal jurisdiction, by the Act of 1875, in cases arising under the laws of the United States, Congress included the special case of litigation by federal corporations actually involving no disputed federal claim. 47 The decision in these Cases in favor of federal jurisdic- tion-a triumph of mechanical logic, rather than statesmanship as in the ·Osborn case-diverted a large stream of non-federal litigation to the federal courts and excited strong local opposition.
48 Thirty years later, Congress overturned the decision with respect to railroads 49 and ten years thereafter, with respect to other federal corporations.M In the patent, trademark and copyright cases where claims of unfair -competition were joined with claims of infringement, the argument of the Osborn case is easily distinguished, not simply because in that case the federal question was at the foundation of any claim, but also because, in that case, but a single cause of action was involved on any definition of that term. But there was at least room for a reasonable difference of -opinion as to whether infringement and unfair competition constituted a single cause of action. It was, therefore, held quite commonly, prim to the Hurn case, that, absent diversity of citizenship, there was no jurisdiction of the claim of unfair competition unless it was pleaded merely as aggravation of the damage caused by the infringement.G But another line of cases has been taken to be in conflict with this holding: suits in the federal courts to enjoin the enforcement of state taxes or the orders of state administrative tribunals on the ground that the enforcement of the taxes or orders would violate some constitutional :guarantee. 5 2 In these cases, generally, and in the H11rn case, the doctrine announced in Siler v. Louisville & Nashville R. R.a 3 has received acceptance; the doctrine that, in view of the substantial federal questions raised, the court has "the right to decide all the questions in the case, even though it decided the Federal questions adversely to the party raising them, or even if it omitted to decide them at all, but decided the case on local or state questions only," as, for e. In a suit to enjoin a Kentucky tax on the ground that it violated both the state and the federal constitutions, the federal three-judge court did not decide the issue under the federal constitution, but granted an injunction on the ground that the tax violated the state constitution, although the state courts had not yet passed on the validity of the tax. The Supreme Court modified the injunction by providing that the state tax commissioner could apply to the court below for a dissolution of the injunction decree if the statute were subsequently sustained under the state constitution by the state court. See Note (1934) 328, 339 (1934) : "The summum jus of power, whatever it may be, will be subordinated at times to a benign and prudent comity. At least in cases of uncertainty we steer away from a collision between courts of state and nation when harmony can be attained without the sacrifice of ends of national importance."
59. The similarity between the problem here discussed and the old problem with respect to the granting of legal relief in equity is quite apparent. See The Union of Law and Equity (1925) 25 CoL. L. REV. 1. The differences between the underlying considerations of policy in the two situations are, however, equally apparent. the unanswered question in the JJforrin case to be answered? And in the absence of diversity of citizenship may a claim under federal law for personal injuries be joined in the alternative with a claim under state law for the same injury? Our predilection is for a denial of jurisdiction over the non-federal claims in both situations; in the first for reasons already given, in the second, because personal injury suits have little place in the federal courts and such a holding would tend to divert them to the state courts.
The Hurn case may doubtless be made the basis for a contrary holding. But it does not at all require such a result. The singleness or independence of the several claims, which is made the measure of jurisdiction, is an issue posed for judgment in each case. But the measure is admittedly elastic. And, be it remembered, it is a measure supposedly determined by statute. It would be at least injudicious to suppose that the elasticity of the measure is not to be responsive to the pressures of considerations of politics with respect to the place of the federal courts in our federal system which are at the heart of the statute. While it may not be simply a matter of taste whether in particular situations jurisdiction over non-federal claims is to be asserted because of the singleness of the cause of action, or denied on the ground of separate causes of action, as in the Hum case, or on the ground of unsubstantialness of the federal claim, as in the llforri1z. case, the concepts do involve taste and judgment and leave wide latitude for choice and discretion.
Two subordinate problems may be mentioned. Assuming that the plaintiff has properly joined in one action two claims which are deemed to be separate causes of action, must the jurisdictional amount requisite to federal jurisdiction be satisfied with respect to each claim separately or may the claims be aggregated? Here no constitutional issue can be raised; for the Constitution provides no jurisdictional amount requirement. The issue is entirely one of statutory interpretation.cl) The decisions have been that the amounts of the separate claims of a single plaintiff against a single defendant may be aggregated for purposes of jurisdiction, that the requirement refers to the total amount of the matters in controversy in the suit. 01 Assuming, again, a proper joinder of separate causes of action in one suit, must the venue requirements be satisfied with respect to each cause independently or is it suffiqent that the venue 'for one of the causes is proper? Again, the question involves only statutory interpretation. 0 :1 60. 36 STAT. 1091 STAT. (1911 , 28 U. S. C. A. § 41(1). The amount originally fi:~cd 'l':as at $500 exclusive of costs. 1 STAT. 78 (1789). As noted earlier, there has been agitation to again increase the amount, to $7500 or to $10,000. 61. B. & 0. Southwestern R. R. Co. v. United States, 220 U. S. 94, 106 (1911) ; Kimel v. Mo. State Life Ins. Co., 71 F. (2d) 921, 924 and n. 6 (C. C. A. lOth, 1934) ; Yates v. Whycl Coke Co., 221 Fed. 603, 606 (C. C. A. 6th, 1915 YALELAW JOURNAL [Vol. 4$ No case exactly in point has been found. But analogies to be discussed later point to the probability that the defendant is privileged to insist that the venue requirements for each cause be considered independently of the other.
63
CouNTERCLAIMS
As in the case of joinder of actions, long experience with a practice which limited the kind of matters that a defendant could plead by way of cross-claim against the plaintiff has resulted in a definite trend toward absolute freedom in the defendant to plead any claim that he may have against the plaintiff with power in the court to order separate trials of matters that cannot conveniently be tried together. Trial convenience and administrative efficiency, it is thought, are more easily attained by the latter practice.
64 But, again, adoption of the newer practice in the federal courts encounters objections based on the limited nature of their jurisdiction, though Federal Equity Rule 30°5 is procedurally the most advanced of the various counterclaim rules. That rule provides ( 1) that the defendant must plead those claims that he may have against the plaintiff which arise "out of the transaction which is the subject matter of the suit" and ( 2) that he may plead any claim that he may have against the plaintiff which would be the subject of an independent bill in equity. Three questions, peculiar to the federal system will be considered: (a) Must the counterclaim be supported independently of the main action by the constitutional grounds of jurisdiction, federal question or diversity of citizenship? (b) Must the counterclaim, independently 61 The stated ground is that the institution of suit by a plaintiff constitutes a waiver, imposed by law as a condition of the suit, of the venue privilege that he would have had with ·respect to any counterclaim had it been the subject of an original suit against him.
68
With respect to venue, the plaintiff is thus in the same position in the federal court that he would occupy in a state court if he had brought his action there. He will not be encouraged, therefore, in cases of coordinate jurisdiction, to choose the federal court in order to avoid a counterclaim.
Jurisdicti01t. 1. In the problem previously discussed, "cause of action" is the elastic measure by which the jurisdiction of the court is determined. In the case of counterclaims, the measure, equaly elastic, is "transaction" and "subject matter." If the counterclaim arises "out of the transaction which is the subject matter" of the plaintiff's suit,C9 the jurisdiction over the suit is sufficient also for the counterclaim, so that the counterclaim may be pleaded even though, had it been prosecuted as an independent action, it would not have been cognizable in the federal courts.
10 And in such a case, the court may retain the counterclaim and award affirmative relief to the defendant even though the plaintiff's claim is denied on the merits.
11
The issue as to constitutional grounds of jurisdiction 12 A. 3d, 1926) , it is intimated that a nonmaritime counterclaim may not be pleaded in an admiralty suit, ruthough they both ari£e out of the "same transaction and subject matter."
YALELAW JOURNAL [Vol. 45 "federal question" cases. If jurisdiction in the plaintiff's action depends on diversity of citizenship, the issue does not arise because the citizen· ship is the same whether the suit or the counterclaim be regarded.
78 But it is, of course, not necessarily true that when the plaintiff's action rests on a federal question, the counterclaim arising out of that transaction or subject matter also involves a federal question. The contrary was the case in Moore v. N. Y. Cotton Exchange/ 4 where the rule as to counter· claims was enunciated by the Supreme Court. Federal jurisdiction in that case was invoked solely on the "federal question" ground. The plaintiff attacked as illegal under the Sherman Anti-Trust Law an arrangement between the New York Cotton Exchange and Western Union under which the plaintiff was refused ticker service for the quotations of the Exchange; and he prayed an injunction compelling the defendants to furnish the service. The defendants admitted the refusal to convey the quotations to the plaintiff and attempted to justify it. They also filed a counterclaim alleging that the plaintiff was "purloining or otherwise illegally obtaining" the quotations and asked that the plaintiff be en· joined from that practice. In the counterclaim no federal question was involved. The illegality of the plaintiff's conduct was rested entirely on "general law," the law of the state. The Court decided against the plaintiff on his claim and also enjoined the plaintiff as prayed in the counterclaim. The term "transaction which is the subject matter of the action" thus refers to the facts-the acts or occurrences-not to the law invoked.
A question similar to that raised in Burn v. Oursler may, therefore, be asked here. Certain facts, a "transaction," when coupled with a legal theory involving federal law, give rise to a federal claim of which the court has jurisdiction. If, in the same case, a different legal theory not involving any federal law when coupled with approximately the same facts also gives rise to a claim for relief, may the court decide the latter claim, even after deciding adversely to the former? In one aspect the case here is even stronger against jurisdiction; for the two claims are here made by different parties, while in the Burn case they were made by the same party. In both cases the Court answers the question similarly; but while it attempts in the Burn case to support its answer with reasons, it assumes the answer in the Moore case and inquires only whether the "transaction" is the "same" in the claim and the counterclaim. In the course of the latter inquiry, however, the Court states that "the relief afforded by the dismissal of the bill is not complete without an injunction restraining appellant [plaintiff] from continuing to obtain by stealthy ap· propriation what the court held it could not have by judicial com· 73. Except in the possible case of change of citizenship in the interval between tho complaint and the counterclaim.
74. 270 u. s. 593 (1926) .
FEDERAL JURISDICTION 413 pulsion.m 5 Obviously the Court did not mean complete "relief, for the plaintiff. The plaintiff did not even seek to be thrown out; much less did he seek to be thrown out and also maimed. But if the Court meant complete "relief" to the defendant, the statement does not help in determining whether the Court had power to grant the defendant any relief. Dismissal of the plaintiff's bill is, of course, vernacularly a. relief to the defendant, but the Court could hardly have meant that. Likewise, the fact that Rule 30 requires the defendant to plead, on the pain of forfeiture, a counterclaim arising out of the transaction is of no aid in determining the question of jurisdiction. The Rule does not require, so it has been held, the pleading of such a counterclaim if it is of a. legal rather than an equitable character.
70 It obviously does not, and cannot, require the pleading of a counterclaim of which the court does not have jurisdiction. But perhaps the transaction is a flask which is thrown into the court's lap by the institution of suit. Having possession of the flask, the court can quench the thirst of either (or in part both) of the litigants. The defendant is relieved when the plaintiff is denied a drink; the supply is still there. But his "relief" is not complete until he gets the drink.
The reasons for the rule of the :Moore case, apart from considerations of convenience and efficiency, which presumably have nothing to do with the question of power, are apparently to be found in the adumbrations of ancillary or auxiliary jurisdiction, of the equity doctrine of complete relief and of the doctrine that a court which has acquired possession of property has, by that possession, jurisdiction to adjudicate claims against that property.
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If the rule unduly e.'l:tends opportunities for federal determination of non-federal law, the "transaction" concept is an adjustable vise by which they may be at least considerably contracted.
It is implicit in the Moore case that if the plaintiff's action is dismissed for want of jurisdiction, the counterclaim must also be dismissed, at least if there is no jurisdictional basis for the counterclaim independent of the main action. But if an independent basis does exist, the counterclaim may be retained and determined. The only objections to such retention would be lack of service of process on the plaintiff in the rOle of defendant and possibly improper venue. But both objections are lost by an appearance. The plaintiff's institution of suit constitutes a waiver of these objections where his suit is within the jurisdiction of the court; and there seems to be no reason for holding otherwise when 75. !d. at 610. 76. American ~fills Co. v. American Surety Co., 260 U. S. 360, 365 (1922) ; Stephens v. Howells Sales Co., 16 F. (2d) 805 (S. D. N.Y. 1926) . But ::1. defendant setting up a legal cause of action as a counterclaim "waives" objections to the equitable jurisdiction and ''waives" his right to a trial by jury. American Mills Co. v. American Surety Co., supra; Pierce v. Union Nat'l Bank, 33 F. (2d) 997 (N. D. Ohio 1929) .
77. Cases cited infra, notes 92, 93, 94. YALELAW JOURNAL [Vol. 45 jurisdiction is subsequently denied. The condition is attached to the plaintiff's acts; and these are the same in both situations.
2.
Having found that the counterclaim in the Moore case was one "arising out of the transaction which is the subject matter of the suit,'' the Court deemed it unnecessary to "consider the point that, under the second branch [of Rule 30 with reference to counterclaims not so arising] federal jurisdiction must appear, as was held in Cleveland Engineering Co. v. Galion D. M. Truck Co., 243 Fed. 405, 407.m 8 Whether this statement was meant to approve the holding of the Ettgineering case or leave the question open the Court has never explained. But lower federal courts have held in accord with the Engineering case.
D
And there is persuasive analogy to support these holdings. The decisions that venue or personal jurisdiction objections to a counterclaim are lost as a consequence of the institution of suit 80 seem to indicate that objection to jurisdiction over the subject matter, which is not a privilege of a party, is not so lost. Likewise, the holding in Hurn v. Oursler that, in the absence of diversity of citizenship, a federal court has no jurisdiction to adjudicate a non-federal cause of action which is joined by the plaintiff with a separate federal cause of action seems to require a like holding, in the absence of diversity of citizenship, with respect to a non-federal counterclaim which is entirely independent of the transaction that is the subject matter of the main action.
If the counterclaim seeks relief entirely independent of the success or failure of plaintiff's claim, as, for example, in the extreme case of a counterclaim to remove a cloud from title to real estate pleaded in an action for patent infringement, denial of jurisdiction over the counterclaim when it is not supported by grounds independent of those in the main action seems to be satisfactory enough. Conscience would, perhaps, not be disturbed in any case where the counterclaim seeks affirmative relief and jurisdiction is denied only with respect to so much of the counterclaim as goes beyond extinguishing or reducing the plaintiff's recovery. But if it is held that in an action for money, the defendant may not set off against the plaintiff's claim a separate claim for money against the plaintiff, conscience may be troubled a little. Htmt v. Oursler is not altogether in point. There the plaintiff is at most only inconvenienced by being required to bring two actions instead of one. Here the defendant would not merely be inconvenienced in a like manner, but would be ordered to pay out monies to the plaintiff which, otherwise, would constitute most effective security for his own claim against the plaintiff. Such a sacrifice may be required by the politics of federalism, enacted in statute or the Constitution. But its harshness may be alleviated. The remedy for equitable set-off might be afforded as an exercise of ancillary jurisdiction in some cases. 81 And, perhaps, in any case, the court would have power to stay e.,.ecution of the plaintiff's judgment until the defendant's claim was adjudicated in a state court.
With respect to a plaintiff's attempt to join several claims in his action, one's conscience can generally be appeased by the thought that the plaintiff is not required to sue in a federal court and may bring his action in a state court where the limitations discussed would not exist. Likewise, when the defendant is sued in a state court and removes the suit to the federal court, he, like a plaintiff, may with clear conscience be made to pay for his choice the penalties of a limited jurisdiction. But this solace is not available with respect to the claims of a defendant who is haled into the federal court; he has no choice. A wise discretion in the use of the suggested remedies, stay of e.,.ecution and equitable set-off, may be the means of reconciling the dictates of justice or conscience with the political expediency of limiting the federal jurisdiction. 8 :! Jurisdictional Amount. Assuming that a counterclaim satisfies the grounds of jurisdiction mentioned above, must it also, independently of the main action, involve the amount which would be required if the counterclaim were prosecuted as an original action? The silence of the courts on this point is probably the result of an unquestioned assumption that independent jurisdictional amount is not required. There are three S. 328 (1924) , where the iEsue related to the jurisdiction over a counterclaim against as sovereign pleaded in a suit brousbt by thesovereign. Circuit Judge Mack, in the trial court, said (286 Fed. 188, : "The right of counterclaim and set-off having been first introduced as a part of our procedur:U law, halting recognition is just beginning to be given to the fact that the right as between litigants is something more than a procedural convenience and is really a requirement of substantive justice. . .
• If the right of set-off and counterclaim be resarded as a mere matter of procedure, there would seem to be no reason why :1 right against a ~ovcrcign state should be recognized by set-off or counterclaim, which could not be set up in an independent suit. On the other hand, if the right of !let-off or counterclaim is to be regarded as affecting the substantive relations between the litigants, the question presented assumes an entirely different aspect." [Vol. 45 lines of analogy which seem to prove the correctness of that answer: First, while there has been some conflict in earlier cases, it is now generally held that when a plaintiff institutes an action in a federal court on a claim which involves less than the required jurisdictional amount, the defect is cured if the defendant pleads a counterclaim which does involve that amount.
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This is exactly the situation assumed in our question, except for the difference in the designation of the parties. Second, when a non-resident plaintiff sues a resident defendant in a state court on a claim which involves less than the jurisdictional amount requisite for federal jurisdiction and the defendant pleads a counterclaim which does involve that amount, it has been held that the plaintiff, qua defendant to the counterclaim, may remove the whole suit.
84 Here again we have the situation assumed in our question, except for the difference in the designation of the parties. Third, if the plaintiff joins in an original suit several separate causes of action, permissible under the joinder practice, the jurisdictional .amount requirement is satisfied if the aggregate of the claims equals that amount even though each individually does not. 85 The common view in all these cases seems to be that the statutory jurisdictional amount requirement is satisfied if the total amount in controversy in all the matters as to which the court is otherWise empowered to grant relief is of the required size.
The conclusion that the jurisdictional amount requirement is not ap· plicable to a counterclaim, otherwise within federal jurisdiction, is limited to the cases in which the plaintiff's claim is itself in all respects within federal jurisdiction. The merits of such a rule are obvious; and it has no serious demerits. Resort to the federal courts is not thereby encouraged. When the action is brought originally in the federal court, it is the plaintiff and not the defendant who makes the choice. It is true that a contrary rule would tend to discourage defendants from re· moving to the federal courts actions begun against them in state courts. But this tendency would be offset by the incentive thereby afforded to the plaintiff to initiate his suit in the federal court in order to avoid the counterclaim. The statutory jurisdictional amount requirement is in large part a rule to relieve the federal courts from undue pressure of litigation. It is not so closely associated with political considerations as the questions of jurisdiction previously discussed. The statute may, therefore, be interpreted as not requiring a rule as to counterclaims which has little bearing on problems of federalism, which would not have any tendency to limit the business of the federal courts and which would be plainly harsh on parties defendant.
But these considerations do not apply, with equal force at least, to cases in which neither the plaintiff's action nor the defendant's counterclaim involves by itself the requisite jurisdictional amount. In such a case jurisdiction of the plaintiff's action, as well as of the counterclaim, is in question. It is commonly said that the amounts of the two may be added to make the jurisdictional amount. This rule obviously brings to the federal courts business which otherwise could not reach them. There are, therefore, some contrary holdings and some limitations upon the rule.ss
THIRD PARTIES AND CROSS CLAIMS
The preceding discussion has been concerned with claims between plaintiffs and defendants as originally aligned. There are more complicated situations with multiple parties where there is a considerable scrambling in the alignment of their claims and where third persons may be sought to be introduced in the suits. But the problems raised in these situations and the lines of argument for their solution are similar to those previously considered. The further discussion may therefore be brief.
A defendant may wish to present in the suit against him, one or more of a variety of claims other than a counterclaim against a plaintiff or plaintiffs alone. The defendant's claim may be: (1) against the plaintiff and a third person who is not yet a party to the action; (2) against one or more of his co-defendants; ( 3) against the plaintiff and a co-defendant; ( 4) against a co-defendant and a third person; ( 5) against a third person alone. Obvious considerations of convenience impose some limits upon the freedom of a defendant to complicate a litigation by the introduction of such claims, though an enlightened procedure would hardly restrict that freedom beyond the limits of convenience and efficiency. Even in the absence of jurisdictional limitations, however, the procedure with reference to such claims is still in the developing stage. Third party impleader is in some aspects a modern innovation not yet generally adopted in state practice. 87 In 1925 Equity Rule 30
YALELAW JOURNAL [Vol. 45 was amended to provide that when a third peJ:Son is necessary for the determination of a counterclaim against a plaintiff, the third person may be brought in if he is subject to the court's jurisdiction. Limited kinds of crossbills by a defendant against a co-defendant are traditionally permissible in equity practice. 88 A liberal procedure with respect to all the .situations mentioned will probably soon develop. But there may be limits upon its scope, though not on its liberality, in the federal courts.
1. Consider first the case of a third person sought to be joined with a plaintiff in a counterclaim. Where lack of federal question or diversity of citizenship is an objection available to the plaintiff if the claim is made against him alone, it is doubtless equally available to the third person. The defect is not cured by joining the third person. But, as previously pointed out, a plaintiff's objection on this score in some cases is overcome by a holding that the counterclaim arises out of the transaction which is the subject matter of the plaintiff's action. May the third person's objection be similarly met? In view of the practice which permits one of several joint obligors to be sued alone when jurisdiction cannot be acquired over the others, 89 the defendant would not be completely rebuffed if his counterclaim were confined to the plaintiff, but he would .suffer some inconvenience and relitigation would not be avoided. It would be desirable, therefore, to place the third person's objection on a par with the plaintiff's. Theory justifies this treatment. For the jurisdiction involved is not a privilege of the party to demand or forsake voluntarily or otherwise. Since the jurisdiction of the court over a counterclaim against the plaintiff is, therefore, not referable to the conduct or character of the plaintiff, but rather to its cognizance of the "transaction," there is no basis on which to differentiate between the ·plaintiff and third persons interested in the transaction.
00
A different problem, however, is involved in the question of personal jurisdiction. In every real sense the third person is in the position of a defendant in a suit. He must be served with process or its equivalent in the same manner as a defendant and he must be subject to suit in the district in which the plaintiff's action is pending. These requirements are privileges given to persons against whom suit is brought. The plaintiff is not given these privileges with reference to a counterclaim .against him because it is reasonable to require him to litigate in the court in which he chose to institute his action against the defendant all the matters in controversy between them and not simply those which he 90. Cases cited infra, notes 92, 93, 94. chooses to present. No such justification is available with reference to the third party who is summoned to defend a claim against him and who asks for the usual privileges of a defendant. l< While joining a third person with the plaintiff in a counterclaim against them does not cure a defect in jurisdiction which would have existed had the counterclaim been pleaded against the plaintiff alone, the joinder may cause a defect which otherwise would not have existed. If there is diversity of citizenship between the plaintiff and defendant and the latter pleads a counterclaim entirely unrelated to the plaintiff's action, federal jurisdiction over the counterclaim nevertheless e.'W;ts. But suppose that the defendant joins in the counterclaim a third person who is a citizen of the same state as the defendant, the counterclaim then does not satisfy the jurisdictional requirements and both the plaintiff and the third person may raise the objection. 01 r · • 2. Cross-claims between co-defendants are familiar in equity practice. Doubtless they have a place in law actions or in a procedure which unites law and equity. From the standpoint of convenience alone, there seems to be no reason for permitting such cross claims unless they bear some relation to the main action. If for some unknown reason, they should be permitted despite total irrelevance to the main action, they would properly be subject to all the jurisdictional requirements which would be applicable were they prosecuted as independent actions.
In the old equity practice, cross-bills between co-defendants were permitted when they related to property or funds within the court's possession,02 when they were "au.'riliary to the original suit and a graft and a dependency upon it,m 3 when they were necessary to enable the court to grant "complete" relief and prevent its decree from effecting an "injustice.m4 With these guides for the determination of the scope of YALELAW JOURNAL [Vol. 4S equity jurisdiction and procedure, questions as to the scope of federal jurisdiction were, as foreshadowed by the preceding discussion, auto· matically answered. The jurisdiction over the main bill gave jurisdiction over the dependent cross-claims.
95
But in a more liberalized equity practice and in actions at law there develops a divergence between relevance for purposes of convenient procedure only and relevance for purposes of jurisdiction. 96 Thus, in an action against two defendants on a joint liability to· the plaintiff, may one of the defendants plead against his co-defendant a claim for contribution or indemnity in the absence of diversity of citizenship between them and in the absence of any foundaM tion in federal law for the claim? It is unquestionably related to and in a manner dependent upon the main action. Is the relation or dependency close enough for federal jurisdiction? 97 3. When a defendant seeks to join his co-defendant with a third person in a claim against them, the situation is analogous to that in which the third person is joined with the plaintiff in a counterclaim. If, despite the lack of independent jurisdictional support for the cross-claim, the reM lationship between it and the main action is sufficiently close to warrant its assertion against the co-defendent alone, it may also be asserted against the third person, subject, however, to the personal privileges of service and venue which the third person enjoys in common with other defendants. If, on the other hand, the cross-claim against the co-deM fei].dant alone would require independent jurisdictional support, it reM quires such support also when the third person is joined; and, as in the case of counterclaims, the joinder may defeat jurisdiction. 98 The increasing number of states which require contribution between tortfeasors and the general development of third party practice 00 has increased these jurisdictional problems. In the small number of reported 95. Because the defendants against whom cross-claims were filed were already parties to the action and the cross-claims were ex hypothesi dependent upon the action, no venue problems were raised. Compare the different situation of a third party sought to be joined, supra, p. 418. Co. v. Suits, 40 F. (2d) 161 (C. C. A. 10th, 1930) : A gave an oil and gas lease on his land to P. Later, A executed a conveyance of the fee in part of that -land to D for church purposes, to be terminated when the land ceased to be used for church purposes, and subject to a clause prohibiting D from drllllng for oil and gas. D then made an oil and gas lease to S who thereafter drllled for oll, P sued to enjoin the drilling and made parties defendant S, D and A. A filed a cross·blll against S and D asking that his title to the land, subject to P's lease, be quieted and that he recover a judgment against S and D for the royalties on the oil produced by them from the premises. The court granted P's prayers but dismissed the cross-claim for want of jurisdiction because A, S and D were citizens of the same state.
See Magnolia Petroleum Products
97. Cf. Prince v. Childs Co., 23 F. (2d) 605 (C. C. A. 2d, 1928) ; Craig v. Dorr, 145 Fed. 307 (C. C. A. 4th, 1906) ; and see cases cited infra note 100.
98. Supra, p. 419. 99. See Bennett, Gregory, and Cohen, all supra, note 87. cases that have thus far dealt with the impleader of third persons to answer a claim of indemnity or contribution by a defendant, it has been uniformly held that the impleader 'is not available unless grounds for jurisdiction, independent of the main action, support the claim against the third person. 100 Such holdings obviously sacrifice a good deal of convenience and economy. In view of the close connection between the impleader claim and the main action, it probably may not be said that the Constitution requires the sacrifice. But in view also of the many subtle considerations of governmental policy involved, it may be wise to await a legislative determination.
We have not exhausted the brain-twisting combinations and permutations of the situations which we have discussed. And we have left some related situations untouched: interpleader, 101 intervention, the joinder and substitution of parties/ 02 and the effect of failure to raise objections to the jurisdiction over the subject matter.
103
But we have indicated the nature of the problems, the dialectics they evoke and the deeper considerations of policy involved. Specific rules for special types of cases may be stated, with perhaps few qualifications; but generalization can be made only in terms of conflicting interests and differing values.
